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Circuit Court of the United States, Eastern District of 
Pennsylvania. 

CHARLES SCRIBNER v. JOSEPH M. STODDART. Jr., et al. 

HENRY C. LODGE and C. SCRIBNER v. J. M. STODDART, Jr., et al. 

JAMES T. BLACK et At,., trading as A. & C. BLACK, v. JOSEPH 

M. STODDART. Jr., et al. 

The granting of a preliminary injunction is a matter of discretion, and even 
where the complainant's right is clear, yet, if the injury to defendant by granting 
the injunction would be very great in proportion to the injury to the complainant by 
refusing it, the court may in its discretion refuse. 

There is no difference in these respects between injunctions in patent right or 
copyright and other cases. 

Whether a copyright granted to a foreigner, for a work written by an American 
citizen, and purchased before publication and copyrighted by the foreigner, is valid, 
qucere. 

Whether a citizen who has copyrighted a short paper, and has allowed it to be 
published in a foreign country as a part of a much larger work («. <?., an encyclo- 
paedia), can use his copyright to prevent the republication in this country of the 
work, quasre. 

These were several suits in equity brought to restrain the de- 
fendants, publishers of the American reprint of the Encyclopaedia 
Britannica, from publishing in Vol. X. of the said reprint certain 
articles, which it was claimed were duly copyrighted in the United 
States. 

The "Encyclopaedia Britannica, Ninth edition," is a foreign 
work published by the persons trading as A. & C. Black, in Edin- 
burgh, Scotland. It is announced as a work to be published in 
twenty-one volumes. Vol. I. of the ninth edition was issued in 
Edinburgh early in the year 1875 ; the publication has now reached 
the tenth volume. The work was imported into the United States, 
and sold at $9 a volume. The several volumes were issued with- 
out notice of copyright. 

Soon after Vol. I. appeared, an American publisher, Joseph M. 
Stoddart, Jr., trading as J. M. Stoddart & Co., the above defend- 
ant, announced his intention to bring out an American reprint 
of the Encyclopaedia Britannica, to be issued in volumes as the 
corresponding volumes of the foreign edition should appear. The 
American edition was put upon the market and sold as a " sub- 
scription book," that is, by subscription, at $5 a volume. The 
American edition met with great success, and the foreign pub- 
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lishers, for the purpose of competing with the reprint, brought out 
an edition of their own in Edinburgh, to be sold in this country at 
the same price as the reprint. The publishing house of Scribner, 
Armstrong & Co., New York, was appointed the agents of the 
foreign publishers for the sale of this low-priced edition, the first 
volumes of which were received in New York in the month of 
April 1878. 

In Vol. IX. notices were published on the page next following 
the title-page that certain articles in the volume were entered for 
copyright, and were the property of Messrs. Little, Brown & Co., 
of Boston, who were the agents of the Blacks, for the sale of the 
large quarto edition. The volume was reprinted by Stoddart & 
Co., and the notices of copyright were reproduced in the reprint 
When Vol. X. was issued it contained notices of copyright as 
follows : 

" The following articles in this volume are copyrighted in the 
United States of America, viz. : 

" ' Albert Gallatin.' Copyright 1879, by Henry Cabot Lodge. 

" ' Galveston.' Copyright 1879, by A. & C. Black. 

" ' Garrison : An Outline of his Life.' Copyright 1879, by 
Charles Scribner's Sons. 

"'Georgia: Its History, Condition and Resources, with Map.' 
Copyright 1879, by Charles Scribner's Sons. 

" The article ' Germany' (Part II., History), is entered accord- 
ing to Act of Parliament of Canada, in the year 1879, by Adam 
and Charles Black, Edinburgh, Scotland, in the office of the 
Minister of Agriculture." 

The American reprint, Vol. X., was about to be issued, con- 
taining the above-mentioned articles, "Gallatin," "Galveston," 
"Garrison" and "Georgia," and these suits were brought to pre- 
vent its issuing in that form. Bills in equity were filed, which set 
forth the facts of copyrighting, assignment and proprietorship of 
the articles mentioned, and that the several works had been pub- 
lished in separate form in this country before publication abroad as 
part of the encyclopaedia, and alleged the threatened publication in 
defendant's Vol. X. 

In the first case, Charles Scribner alleged that he had purchased 
from Samuel A. Drake, the author, a work entitled "Georgia," &c, 
that he had entered it for copyright at the office of the Librarian 
of Congress on the 2d of October 1870, and published it first in 
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New York on the 11th of October, and therefore claimed copyright 
in the work as it afterwards appeared with his consent in the 
encyclopaedia; Scribner made a like statement in reference to 
" Garrison," written by Oliver Johnson. 

The second case was brought in the name of Henry Cabot 
Lodge, author, and Charles Scribner, publisher of the work 
"Gallatin." It was alleged that this work was duly entered for 
copyright, and was first published by Scribner in New York, on 
the 11th of October 1879, and afterwards by consent of plaintiff's 
it was published in the Encyclopaedia Britannica. 

The third suit was brought by the proprietors of the Encyclo-. 
psedia Britannica, trading as A. & C. Black, Edinburgh, and the 
bill of complaint set out that these plaintiffs had purchased from 
General Gilmore, the author, an unpublished work, entitled " Gal- 
veston," and that they, as assignees of the author, had entered 
said work for copyright in the United States, and had first pub- 
lished said work October 11th 1879, in New York, and therefore 
claimed the exclusive right to publish said work. 

After filing the several bills of complaint, plaintiffs moved the 
court for preliminary injunctions to restrain defendants from pub- 
lishing these several articles in Vol. X. of the reprint of the 
Encyclopaedia Britannica. 

Defendant filed affidavits which set up : 1st. The history of the 
publication of the Encyclopaedia Britannica in Edinburgh. 2d. The 
publication of the American reprint. 3d. The controversy with 
the Scribners and their agents, who are the agents of A. & C. 
Black in this country — the rivalry between the American and 
foreign publishers, and the conduct of the foreign publishers and 
their agents in their attempts to corrupt defendant's agents to get 
possession of his subscription lists and his business secrets by 
irregular and improper means. 4th. Alleged that these suits were 
not brought in good faith for the protection of any supposed rights 
or property in the small works exhibited in court [the articles in 
separate paper covers], but for the purpose of aiding the foreign 
publishers in making inroads on defendant's subscription lists and 
business. 5th. That the only persons interested as principals in 
the issue were the Blacks ; they had procured these works to be 
written as and for articles in the encyclopaedia, and that everything 
that was done in the premises was done for them, for their use, and 
for their protection. 
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Defendant denied that there could be any copyright in this 
country in the encyclopaedia articles, that the encyclopaedia was a 
work compiled, printed, made and published by persons not citizens 
of the United States or resident therein, and therefore could be 
reprinted in this country in accordance with the provisions of the 
Act of Congress, and the well-settled policy of legislation in the 
United States. 

Thos. Hy. Udsall, of New York, and John K. Valentine, 
United States District Attorney for the Eastern District of Penn- 
sylvania, for complainants. 

Josiah R. Sypher and Samuel C. Perkins, for defendants. 

The court, Butler, J., delivered the following opinion orally : 

A preliminary injunction should issue whenever the complaint 
is a proper subject of equitable cognisance, the plaintiff's right 
involved, and the defendant's violation of it are clear, and the 
case exhibits no special facts which would render the use of the 
process unjust; and it should not issue under any other circum- 
stances. Judge Stokx (Equitable Jurisprudence, vol. 2, pages 
290 and 291), in substance says, the propriety in granting an 
injunction rests solely in the sound discretion of the court; and 
that the writ will not, therefore, be granted where it would operate 
oppressively, inequitably, or contrary to the real justice of the 
case. The courts decline to lay down any rule which shall limit 
their discretion to grant or withhold the writ, as respects particular 
cases. The exercise of the discretion is attended with no small 
danger, from the summary nature of the proceeding, and the con- 
sequent liability to mistake. The writ ought, therefore, as this 
author says, to be granted with extreme caution, and only in very 
clear cases ; otherwise, instead of being an instrument to promote 
the public as well as private welfare, it will become a means of 
extensive and perhaps irreparable injustice. 

Judge Baldwin, in Bonaparte v. The Camden $■ Amboy Rail- 
road Co., 1 Bald. 218, says, " There is no power the exercise of 
which is more delicate, which requires greater caution, deliberation 
and sound discretion, or is more dangerous in a doubtful case, 
than the issuing a preliminary injunction." 

It is a mistake to suppose that there is any material difference 
between the principles and rules applicable to equity proceedings 
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in patent-right or copyright cases, and any other cases of which 
courts of equity take cognisance. Mr. Curtis, in his work on 
Patent-Rights, p. 400, says, " the grounds of equitable jurisdiction 
in patent cases are the prevention of irreparable mischief, the 
suppression of multiplicity of suits, and the more complete discov- 
ery of facts than can be had at law. - ' The Act of Congress has 
simply applied equitable remedies to patent cases, to be administered 
according to the rules and principles governing equity proceedings 
elsewhere. These remedies, in all proper cases, would doubtless 
have been applied without the statute. To entitle a complainant 
to preliminary injunction where a patent-right is involved, the 
existence of the right, and the evidence of infringement, must be 
dear, and, as in all other instances where the writ issues, the case 
must exhibit no circumstances which would make the remedy 
unjust. As Mr. Curtis further says, at page 549, " Courts of 
equity are loth to grant the writ unless the plaintiff's right is 
very clear, and especially where an account by the defendant will 
answer all reasonable purposes." He further says, at page 560, in 
substance, that the effect on the defendant's business or interests, 
must also be considered ; for inasmuch as the granting of the writ 
depends upon the sound discretion of the court, exercised upon all 
the circumstances of the case, and the object being to prevent 
mischief, the writ will not be issued where very great injury would 
be likely to ensue to the defendant from granting it, and little or 
none to the plaintiff from withholding it. Judge Curtis, in For- 
bush v. Bradford, 21 Mon. Law Rep. 471, says, " In acting on 
applications for temporary injunctions to restrain the infringement 
of letters patent, there is much latitude for discretion. The ap- 
plication may be granted or refused unconditionally or terms may 
be imposed on either party for making or refusing the order. The 
state of the litigation, the nature of the improvement (or other 
thing patented), the character and extent of the infringement, and 
the comparative loss which will be occasioned to the respective 
parties, by allowing or denying the motion, must all be considered 
in determining whether it should be allowed or refused." Drone, 
in his work on Copyrights, at page 524, says, " When the piracy is 
important, and the consequent injury to the plaintiff material, an 
injunction is usually granted, notwithstanding serious consequences 
to the defendant, unless there is, perhaps, an inequitable dispro- 
portion between the injury complained of and the remedy asked." 
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And further says, in substance, that where the objectionable matter 
forms but a small part of the defendant's publication, the court 
■will compare the damage done thereby to the plaintiff with that 
which the defendant will sustain if the injunction be granted ; and 
will hesitate to destroy the entire work in order to redress a slight 
injury ; that the court must sometimes incur the hazard of causing 
some injurious consequences to one party or the other, and the aim 
should be to take that course which seems to be most equitable 
under all the circumstances. This author also says, at page 517, 
" If the court is not reasonably satisfied that the plaintiff had a 
valid copyright, or that piracy has been committed, an injunction 
will not be granted." And at page 516, he says, " The question 
of granting a temporary injunction is affected by many considera- 
tions. It depends chiefly on the extent of doubt as to the validity 
of the copyright, whether it has been infringed ; the damages 
which the plaintiff will sustain if it is withheld, and the defendant 
suffer if it is granted. 

In Keene v. Wheatley $ Clarice, Am. Law Reg., Judge Cad- 
WALADER refused the preliminary writ, although he was satisfied 
of the plaintiff's right, and the defendant's infringement; because 
he believed the extent of the plaintiff's injury (to be sustained 
prior to the final hearing), could readily be measured, and be com- 
pensated in money, and the danger of loss to the defendant be 
thus avoided. 

I am not satisfied of the validity of the copyright granted to 
the Messrs. Black. I do not think anybody in the cause is fully 
satisfied. I think it may safely be said that the question is open 
to very serious doubt. I do not propose to say more respecting it 
at this time. 

That of the other plaintiff, as respects the copyright itself, is 
freer from doubt. There is certainly, however, room for considera- 
ble doubt about the right to use it to prevent the reprint and publi- 
cation of the encyclopaedia in which he has allowed it to appear. 
I entertain such doubt. It does not make any odds whether the 
doubt which the court entertains upon an application such as this, 
arises upon consideration of the facts presented independently of 
the right upon which the claim is based, or whether it arises as a 
matter of law respecting the right. The doubt in my mind as re- 
spects both of these cases, is such that, without more, I should feel 
it to be my duty to deny this motion and decline the issuing of an 
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injuaction until the questions thus involved are fully, carefully and 
deliberately considered and settled. Were I to issue the process in 
advance of this I would incur the danger of doing serious injustice 
to the defendants. 

In addition to this, I believe that the injury likely to result to 
these plaintiffs, from a denial of this motion, will be very much 
less than that which would be suffered by the defendants, if it 
was granted. In considering the injury likely to ensue to the 
plaintiffs, it must be borne in mind that we are to look simply at 
the profits or advantages likely to be obtained by the plaintiffs 
from the publication and sale of these copyrighted works, indepen- 
dently of this encyclopaedia. They do not relate to subjects of 
very great general interest. It is not probable the demand for 
them would be extensive. Thus far there is no evidence before 
the court of any demand. I do not remember that there is any evi- 
dence that any considerable number of either has been published 
for circulation. I think, with the information the court now has, I 
am justified in inferring that they were prepared for use in this 
encyclopaedia, and with no very serious purpose to print them 
separately for circulation. 

Then again I am to consider the loss likely to ensue to the plain- 
tiffs from these defendants' work, supplying the demand for these 
copyrighted works as separate publications. And only in that view 
am I to consider it. 

Now will this encyclopaedia at all affect that demand ? Is it 
probable that a single individual purchaser who desires these 
articles or works as separate publications will be lost to the owners ? 
Is it probable that the opportunity of selling to any individual will 
be lost to the owners of these copyrights — the plaintiffs — by reason 
of the publication of these articles in the encyclopaedia ? 

Then again, is it probable that the reprinting of these articles in 
the defendants' book will increase the circulation of the encyclo- 
paedia itself to any considerable extent ? It must be borne in mind 
in this respect, that these plaintiffs have consented to the publica- 
tion of these articles in the encyclopaedia. Now, is it probable 
that the defendants' publication will increase the circulation of the 
encyclopaedia at all ? In other words, if the reprint were not pub- 
lished and circulated, may it not be inferred, reasonably, that the 
great number of those who will purchase the reprint, would have 
purchased the original work ? In other words, is not this contest 
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between the British publisher and these defendants, a contest for 
the field for the encyclopaedia, and if the defendants' work were not 
printed, would not the field be covered by the foreign publisher ? I 
have said enough to indicate the thought already, probably, that the 
defendants' publication will not increase the circulation of these 
articles through the means of the encyclopaedia at all. If it does 
increase it, in my judgment it will be but to a very limited extent. 
The defendants' publication is said to be cheaper. A few persons 
may be induced to buy it who would not buy the other for that 
cause, but the character of these publications, and the character of 
the individuals who subscribe for or buy them, is such as precludes 
the idea that the circumstances would make any material difference 
in the circulation of the work. Looking at the subject in all its 
aspects, I am inclined to think that the injury to be sustained by 
the plaintiffs from the republication of these articles in the reprint 
of the encyclopaedia, between this, at all events, and the final 
decree in this case, must be very small indeed. 

On the other hand, the injury to the defendants from the issu- 
ing of this writ at this time must be serious. There can be no 
room for doubt about that, and the seriousness of it does not arise 
from the importance of these articles themselves, for they do not 
strike the court as being very important. 

But an earnest contest has arisen between the foreign publisher 
and his agents and these defendants — a contest for the field for this 
work — which has led to anger, ill-will — probably to a resort to 
means on the one side, and on the other, that should have been 
avoided. Now if the court at this time was to interfere in such 
way that the defendants could not reproduce the foreign edition 
(it makes no odds that they might have added an occasional article), 
but if it could be said by the publisher of a foreign edition and his 
agents, that this is not a reprint, that these defendants are forbid- 
den and prohibited from reprinting a part of the matter found in 
the foreign edition, it would, in my judgment, virtually drive the 
reprint out, and leave the field to the other side, and it would be 
occupied and harvested probably before this case was concluded. 

The defendant is not to be looked upon simply in the light of an 
ordinary wrongdoer. This is not an ordinary case. At the time 
he commenced this publication there was nothing unlawful in what 
he did. To reproduce a foreign publication is not wrong. There 
may be differences of opinion about the morality of republishing 
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here a work that is copyrighted abroad, but the public policy of 
this country as respects the subject is in favor of such republica- 
tion. It is supposed to have an influence upon the advance of 
learning and intelligence. The defendant at the beginning could 
not know that before this work was completed and fully issued it 
would contain articles which were copyrighted. He had seen pre- 
vious editions of this work published, one after another, without 
any such obstacles being cast in the way of a reprint. There was 
nothing, therefore, to warn him of the insertion of such matter. 
Indeed he had every reason to believe that there would be nothing 
of the kind. He is not to be blamed, therefore, for what he did up 
to this time. Whether he is wrong now depends altogether upon 
how the questions to which I have adverted are decided. But to 
interfere with him at this time would, in my judgment, be almost, 
if not quite, disastrous. I will not enlarge upon the subject. 

There is another question involved here that I will not consider; 
that which affects the bona fides of the application for these writs ; 
the question whether or not they are really intended for the pro- 
tection of these copyrights, or for the purpose of giving to the 
publisher of the foreign edition of this encyclopaedia an advantage 
in the contest for this field. That question I will not consider. I 
will say nothing about it. It is not necessary for the purposes of 
this motion. 

For the reasons indicated the writ is refused. 



Supreme Court of Rhode Island. 
HENRY A. HORTON, Trustee, v. IRVING CHAMPLIN. 

B. sued A., and judgment was given in favor of A. for his costs. Subsequently 
A.'s attorney brought debt on this judgment against B., using the name of A., 
but without authority from A. Held, that the action was not legally brought. 

Held, further, that A. not being legally in court, the action must be dismissed 
without costs. 

Relation of attorney and client defined. 

An attorney's lien on a judgment in his client's favor originates in the control 
which by his retainer the attorney has over the judgment and the legal process which 
enforces it. This enables him to collect the judgment and reimburse himself. It 
gives him no right to exceed the authority given by the retainer. The attorney has, 
however, to the amount of his fees and expenses, an equitable right to control the 
judgment against his client and his opponent, if in collusion with his client, which 
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